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A Refresher on the Use of Summary 
Exhibits at Trial 
by Mark E. Porada  
 

In a recent trial, one of the important issues in 
dispute was whether there had been a 
significant rainstorm at some point during a 
three-week window of time that spanned the 
end of March and beginning of April several 
years ago. During discovery, I obtained 
certified copies of the weather records for the 

months in question from the Department of Commerce 
National Climatic Data Center. Not surprisingly, the 
records were voluminous and contained a wide range of 
data that went far beyond the fairly simple issue in our 
case of whether it had rained during the specific weeks at 
issue and, if so, how much. 
 
In preparing for trial, I thought through how best to present 
the information from the weather records to the jury. The 
records themselves were self-authenticating and fell within 
one or more of the exceptions to the hearsay rule, and the 
opposing counsel had no objection to their admission, so 
admissibility was not a problem. On the other hand, we did 
not have a technical expert or other witness with particular 
skills in the area of interpreting weather records to walk 
through the data on the stand and illuminate the critical 
portions of the records to the jury. It was clear that, unless 
the data was condensed and synthesized in a way that 
specifically showed the rainfall for the particular weeks in 
play, the documents would be meaningless to the 
jury. Fortunately, the Rules of Evidence allow, under 
certain conditions, the use of "summary exhibits" to 
accomplish that task.
 
Most lawyers are familiar with the use of demonstrative 
exhibits or "chalks" at trial. Such exhibits typically are used 
to highlight important issues, often with one party's 
particular spin. The Federal Rules of Evidence do not have 
a specific rule for "chalks," but the use of such 
demonstratives falls within the broad discretion afforded to 
trial judges to control the mode and method of evidence 
under Fed. R. Evid. 611(a). See, e.g., United States v. 
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Milkiewicz, 470 F.3d 390, 397 (1st Cir. 2006); United 
States v. Harms, 442 F.3d 367, 375 (5th Cir. 2006); United 
States v. Bray, 139 F.3d 1104, 1111 (6th Cir. 1998). Those 
types of summaries often are used as "pedagogical 
devices" to "clarify and simplify complex testimony or other 
information and evidence or to assist counsel in the 
presentation of argument to the court or jury." Bray, 139 
F.3d at 1111. 
 
Importantly, a summary exhibit used for those purposes 
must be tied to underlying evidence that has been 
admitted at trial, and the summary itself usually is not 
admissible. See Milkiewicz, 470 F.3d at 397 ("A summary 
chart used as a pedagogical device must be linked to 
evidence previously admitted and usually is not itself 
admitted into evidence."). The requirement that the 
summary be tied to admitted evidence is in place because 
"such devices tend to be 'more akin to argument than 
evidence,' and 'may reflect to some extent, through 
captions or other organizational devices or descriptions, 
the inferences and conclusions drawn from the underlying 
evidence by the summary's proponent.'" Id. at 398 (quoting 
Bray, 139 F.3d at 1111) (internal citations omitted). 
Because this type of summary exhibit is not itself ordinarily 
offered into evidence, it is acceptable for the summary to 
be "less neutral in its presentation." Id.
 
A second category of summary exhibits are those 
contemplated by Fed. R. Evid. 1006, which allows "[t]he 
contents of voluminous writings … which cannot 
conveniently be examined in court [to] be presented in the 
form of a chart, summary, or calculation." One significant 
distinction between "chalks" and Rule 1006 summaries is 
that the latter are admitted into evidence and thus have 
evidentiary weight in their own right. In addition, Rule 1006 
summaries must be based on admissible evidence, but – 
unlike the "chalks" discussed above – the underlying 
evidence need not actually have been admitted into 
evidence. Milkiewicz, 470 F.3d at 396 ("Rule 1006 
evidence normally is objectionable if the voluminous 
source material on which it is based is inadmissible," but 
"the evidence underlying Rule 1006 summaries need not 
be introduced into evidence"). Yet the rule provides 
discretion, such that a summary exhibit can be used and 
admitted into evidence either in lieu of, or in addition to, 
the admission of the underlying voluminous 
documents. See id. at 396-97 (noting that "while in most 
cases a Rule 1006 chart will be the only evidence the fact 
finder will examine concerning a voluminous set of 
documents, in other instances the summary may be 
admitted in addition to the underlying documents to 
provide the jury with easier access to the relevant 
information") (internal citations omitted). If the underlying 
documents are not being used and admitted at trial, they 
nevertheless must be clearly identified and made available 
to the opposing side for examination. Failure to do so in a 
timely manner risks exclusion of the summary exhibit 
altogether. See Air Safety, Inc. v. Roman Catholic 
Archbishop of Boston, 94 F.3d 1, 7 (1st Cir. 1996) 
(affirming order excluding summary exhibits because "the 
documents from which the summaries were drawn had not 
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been seen by the defendants and were unavailable at the 
time of trial").
 
Because Rule 1006 summaries are admitted into evidence 
and are allowed to go to the jury room along with all the 
other evidence admitted during trial, extra care must be 
given to ensure they are sufficiently neutral and 
accurate. "Care must be taken to insure that summaries 
accurately reflect the contents of the underlying 
documents and do not function as pedagogical devices 
that unfairly emphasize part of the proponent's proof or 
create the impression that disputed facts have been 
conclusively established or that inferences have been 
directly proved." United States v. Drougas, 748 F.2d 8, 25 
(1st Cir. 1984). As the Sixth Circuit explained,

 
This means first that the information on 
the document summarizes the information 
contained in the underlying documents 
accurately, correctly, and in a non-
misleading manner. Nothing should be lost 
in the translation. It also means, with 
respect to summaries admitted in lieu of 
the underlying documents, that the 
information on the summary is not 
embellished by or annotated with the 
conclusions of or inferences drawn by the 
proponent…. Once a Rule 1006 summary 
is admitted, it may go to the jury room, like 
any other exhibit. Thus, a summary 
containing elements of argumentation 
could very well be the functional 
equivalent of a mini-summation by the 
chart's proponent every time the jurors 
look at it during their deliberations, 
particularly when the jurors cannot also 
review the underlying documents.
 

Bray, 139 F.3d at 1110.
 
In my weather case, I opted for a summary that satisfied 
the requirements of Rule 1006 and thus was admitted into 
evidence in its own right. At the same time, by agreement 
of the parties, the underlying National Climatic Data Center 
documents upon which my summary was based also were 
admitted. In this case, the preparation of a neutral 
summary that condensed the voluminous data down by 
focusing on the specific precipitation that occurred each 
day in the three-week period seemed to offer the most 
flexibility: I had a single page exhibit with the key data, 
rather than a stack of records an inch thick; I was able to 
use the summary exhibit with a lay witness in a controlled 
manner, rather than try to wade through the underlying 
records themselves; I had an enlargement of the summary 
made for use during closing argument; and the summary 
exhibit itself was admitted and went to the jury room during 
deliberations. 
 
Every case is different and no doubt there are instances 
where a demonstrative "chalk" would be a better option at 
trial than a more neutral Rule 1006 summary exhibit. Each 
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case will involve its own calculus of the pros and cons of 
each type of summary in the context of the issues involved 
and complexity of the underlying records. Counsel would 
be well advised to consider those issues carefully in 
preparing for trial.
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